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Black Hills Audubon has bene�ted from the dedica-
tion of many hard-working individuals. I would like to 
thank Linda Carter for her tireless service as President 
for the past two years. When we needed someone to 
speak for Audubon and habitat preservation at public 
meetings or to raise funds for Black hills Audubon, 
Linda was there; when we needed someone to be Edi-
tor of The Echo, Linda was there to take over the job; 
even when we needed rented chairs for a meeting, 
Linda was there with her truck. She was always will-
ing to go the extra mile.

Thanks go to Mike O�Malley for handling the job of 
Treasurer for the past �ve years, maintaining the 
�nancial records, and keeping the Board well informed 
with frequent reports. Thanks, also, to Susan Markey 
for preparing accurate and reliable minutes for more 
years than I know and for providing an institutional 
memory for all the rest of us on the Board. Ever dedi-
cated, she is moving over to serve as Treasurer.

Message from the 
president

Remember, 
Monthly Membership Meetings/Programs take the 
summer off. They will resume on the 3rd Thursday 
of September (Sept. 18th, 2008).  

Enjoy your summer!!

Continued on page 9

Birdathon Update
The 2008 Birdathon [See The Echo, last issue, May-
June 2008, page 4] is wrapping up. Outstanding 
pledges should be into BHAS 
by June 30. While we don�t 
have a �nal report, initial in-
dications are that the Birda-
thon was a big success. A 
complete report with earn-
ings, participants, and spon-
sors will be in the next issue 
of the Echo. Thanks to all who participated! Several 
Birdathon reports are in this issue. If you have any 
questions about the Birdathon, call or e-mail Sheila 
McCartan at: 357-9170 or  
blackhillsbirdathon comcast.net 

�Sheila McCartan  
Birdathon Coordinator

And thanks to Sue Danver, who has made her years 
as Conservation Chair memorable by her untiring 
efforts to curb encroachment of wildlife habitat and 
protect water and air quality. She was the lead on the 
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[Editor�s Note: Would Black Hills Audubon Society have 
decided to �ght a proposed asphalt plant near the Black 
River Wildlife Refuge if it had known it would last 7 years 
and cost more than $70,000 in legal fees? The question 
is easy to ask, in retrospect, but not easy to answer�even 
knowing now that we would eventually succeed.

What follows is a brief history of the QRP case. What 
may not be obvious is the huge amount of human energy 
expended for each action and submission of documents. As 
much as this was a win for BHAS and the environment, it 
was also a testament to steadfast perseverance, attention to 
detail, and passion to protect the natural environment. Sue 
Danver lived every day of this QRP case. Cheers to Sue!]

 2001
July: BHAS submits written and oral testimony op-
posing an air quality permit for an asphalt plant 
proposed by Quality Rock Products (QRP) in the 
vicinity of the Black River. OAPCA (the Olympic 
Air Pollution Control Authority) granted the permit 
because QRP�s project met Federal Standards for a 
plant that size, location, and material.

October: BHAS submits comments requesting that 
an EIS be done for the Quality Rock Products Special 
Use Permit (SUP) request to expand a 26 acre gravel 
pit to 151 acres and build an asphalt plant and con-
crete plant immediately adjacent to the Black River 
National Wildlife Refuge. On October 4, the Thur-
ston County SEPA of�cial states that a mitigated de-
termination of non-signi�cance (MDNS) is adequate.

November 19: Session I of Land Use Hearing be-
fore Thurston County Hearings Examiner William 
Driscoll. Heath Packard and the BHAS Conservation 
Committee present oral and written testimony to the 
Hearings Examiner. 

December 9: Spawning Coho Salmon found in Ashley 
Creek that crosses QRP�s property upstream of QRP. 
QRP had said in its SEPA that this was a non-�sh 
bearing stream and called it a �ditch� on its map.

December 10: Session II of Land Use Hearing. Sue 
Danver provides the BHAS defense against QRP�s 
statements made in the hearing. The Hearing Ex-
aminer extends the written comment period a week 
because of the discovery of the Coho Salmon.

December 13: BHAS, with a special gift of $1100, 
hires Mace Barron, a toxicology and environmental 
consultant with expertise in wildlife toxicology, to 

prepare a review of the SEPA and land use Special 
Use Permit (SUP) for QRP.

December 17: BHAS requests in writing that the County 
SEPA of�cial withdraw the MDNS and replace it with an 
EIS since the SEPA application had incorrect informa-
tion about the �sh. In addition, it became apparent that 
QRP had said that there was �no recreation� nearby on 
the same SEPA application even though the Black River 
National Wildlife Refuge (BRNWR) is immediately ad-
jacent. The state endangered Oregon Spotted Frog was 
also not identi�ed in the SEPA. BHAS provides Mace 
Barron�s (consulting toxicologist) analysis as support. 

 2002
January 9: The County SEPA of�cial recommends 
to the Hearings Examiner that a survey for the State 
Endangered Oregon Spotted Frog be conducted in 
the stream and wetlands on the QRP property.

January 17: The Hearing Examiner orders another 
hearing to deal with the new information about the 
wetlands, the hydro-geology of the site, the pres-
ence of coho salmon, and the possible presence of 
the Oregon Spotted Frog.

Late January: BHAS retains Dave Bricklin, Seattle 
environmental attorney, to assist on the case.

Early Feb: BHAS hires Nadine Romero, hydro-ge-
ologist, to assist in the hydro-geology of the site.

Feb 5 & Feb 11: Session 3 and Session 4 of the con-
tinued Land Use Hearing with Nadine Romero and 
several other witnesses in support of BHAS�s position.

April 5: Hearings Examiner William Driscoll grants 
QRP a Special Use Permit with minimal mitigation. 
He does not adopt County SEPA of�cial�s recommen-
dation to do a survey for frogs on QRP�s property.

April 19: BHAS appeals the Hearing Examiner�s 
decision to the Thurston Board of County Commis-
sioners (BOCC).

July: The BOCC�s provides the written decision in 
which they remand QRP�s Special Use Permit (2-1) 
to study traf�c on 88th Ave. SW, whether QRP�s land 
has mineral designation, the impact of the project 
on the BRNWR wetlands and water quality, and the 
status of the 1985 and 1986 permits.

November 13: Session I of the remand hearing. 
Marion Smith, past DOT road design employee, 
joins Dave Bricklin and Nadine Romero in support 
of the BHAS position.

 2003
January 10: BHAS writes to the County that QRP 
only has an exempt well with which to conduct all 
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their activities�which is supposed to be limited to 
5,000 gallons per day. A Mason County EIS on the 
McEwen mine provides information on how much 
gravel washing can occur with 5,000 gallons. 

Jan/Feb: BHAS again asks the County to withdraw 
the SEPA�Dave Brickin and BHAS both submit re-
quests independently.

February 10: Session II of the remand hearing.

May 30: Hearing Examiner William Driscoll again 
approves QRP�s SUP.

June: BHAS appeals the second granting of the SUP.

August 4 & 11: The County Commissioners (3-0) 
agree with BHAS�s appeal.

Late August: QRP appeals the County Commission-
ers decision to Mason County.

December 23: Mason County Superior Court Judge dis-
misses the QRP appeal on a procedural error. BHAS has 
Dave Bricklin assist with the County�s oral argument.

 2004
Late January: 1) QRP requests Judge James Sawyer 
to reconsider his dismissal of the QRP appeal of the 
County.	

March 22: Judge James Sawyer, Mason County Su-
perior Court, dismisses QRP�s reconsideration argu-
ment. QRP�s appeal of the county decision is denied.

 2005
January 13: The State Appeals Court in Tacoma 
hears QRP�s appeal of the Mason County Superior 
Court decision. County Prosecutor Elizabeth Petrich 
conducts the majority of the defense on the proce-
dural matter. Dave Bricklin , BHAS�s attorney, as-
sists. A decision is expected in two to six months.

March 8: The State Appeals Court reverses the Supe-
rior Court decision on procedure. The case is remand-
ed back to Mason County Superior Court on its merits.

October 3: Judge Sawyer hears the case in Mason 
County Superior Court and agrees with QRP�s ap-
peal. Sawyer states that there was a preponder-
ance of evidence: the County Hearing Examiner, Mr. 
Driscoll, decided twice that the project was accept-
able, and the County hydrogeologist, several times 
over two years, said he thought the project was 
okay. The Final Order does close 88th

Avenue SW, a narrow residential road, to gravel 
truck traf�c until improvements can be made (ef-
fective in late December 2005). Due to right of way 
problems, the road may not ever be improved.

November 22: Thurston County and BHAS both ap-
peal the Superior Court decision to the State Court 
of Appeals. The case will take place in 6-12 months.

 2006
January 23: Mason County Superior Court Judge 
Jim Sawyer rules that QRP can no longer use 88th 
Avenue SW for gravel truck traf�c.

May 22: BHAS and Thurston County each write an 
appeal brief of Mason County Superior Court deci-
sion to the State Court of Appeals.

August 14: BHAS and Thurston County each write a 
reply to QRP�s response to the BHAS�s and Thurston 
County�s appeal to State Court of Appeals.

 2007
February 7: The State Court of Appeals unanimously 
agrees with BHAS� and Thurston County�s appeal 
and deny QRP its permit in an unpublished decision.

February 23: QRP requests that the State Court of 
Appeals decision be published. (If a decision is pub-
lished it is more likely that the State Supreme Court 
will consider an appeal to their court.)

May 30: The State Court of Appeals orders a part 
published decision.

June 30: QRP petitions the State Supreme Court to 
hear an appeal of the State Court of Appeals decision.

July 30: BHAS and Thurston County each enter an 
answer (brief) requesting that the State Supreme 
Court refuse to hear the QRP case.

September: The Supreme Court receives three amicus 
curiae memoranda in support of QRP�s Petition For 
Review. The briefs were submitted by: (1) Washing-
ton Aggregates and Concrete Association and the 
Association of Washington Business (AWB Brief); (2) 
Paci�c Legal Foundation, Washington Dairy Federa-
tion, Building Association of Washington and Wash-
ington State Farm Bureau (PLF Brief); and (3) Inland 
Associated General Contractors and the Associated 
General Contractors of Washington (AGC Brief).

October 9: BHAS and Thurston County answer (in 
another brief) the amicus curiae memoranda request 
that the State Supreme Court deny QRP�s Petition.

 2008
April 2: A panel of four State Supreme Justices 
unanimously denies QRP�s Petition For Review to be 
heard by the State Supreme Court. BHAS, Thurston 
County, and the Environment WIN!!! 




